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Some adoption and foster agencies have been turning away members of the LGBTQ+ 

community, claiming that their choices and lifestyles go against the agencies’ religious beliefs. 

There has been debate over the validity of the agencies' arguments and what is best for the 

children of these agencies. Twenty-five states have explicit policies or regulations prohibiting 

agencies from discriminating against people according to their sexual orientation and gender 

identity. Five states have policies or regulations prohibiting agencies from discriminating against 

people based on their sexual orientation only. Twenty states have no explicit policies or 

regulations prohibiting agencies to discriminate based on one’s sexual orientation or gender 

identity, and 11 states allow agencies to turn away children and families based on their sexual 

orientation or gender identity if it conflicts with the agency’s religious beliefs. Additionally, 

three of the 11 states that permit the discrimination are members of the twenty-five states with 

regualtions and policies explicitly against it.1 After the 2015 Supreme Court case Obergefell v 

Hodges married same-sex couples could foster and adopt in all 50 states. In some states though 

the religious protections override the state’s and agencies’ policies, for “many states have passed 

‘religious exemption’ laws that curb the  parental rights of same-sex couples.”2 

 Michigan was a member of one of the states permitting taxpayer-funded agencies to 

discriminate against LGBTQ+ couples. Same-sex couple Kristy and Dana Dumont sued 

Michigan Department of Health and Human Services and Children’s Services Agency for being 

turned away by two religious foster agencies that held contracts with the state. In instances where 

agencies turn away couples based on a conflict with the agency’s religious beliefs, it “is a direct 

violation of the contract every child placing agency enters into with the state.” Due to the 

                                                 
1 “Equality Maps: Foster and Adoption Laws." Movement Advancement Project, accessed February 28, 

2021, https://www.lgbtmap.org/equality-maps/foster_and_adoption_laws. 
2 Moreau, Julie. “Changes to State Parenting Laws Help Fill Gaps for Same-sex Couples.” NBCNEWS, 

August 1, 2020. Changes to state parenting laws help fill gaps for same-sex couples (nbcnews.com). 
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settlement, Michigan officials have decided to end all contracts with child-placement agencies 

that discriminate against LGBTQ+ couples. Deputy director of the ACLU, LGBT, and HIV 

Project, Leslie Cooper, stated, “When agencies choose to accept taxpayer dollars to provide 

public child welfare services, they must put the needs of the children first.”3 The Becket Fund, a 

conservative legal group, decided it will sue to block the settlement. Conservative and religious 

groups argue that the agencies have the right to turn away couples that go against their religious 

beliefs under religious freedom, but opponents find that taxpayer-funded agencies may not force 

their religious beliefs on others.4 

 The city of Philadelphia decided to end its contract with Catholic Social Services after 

finding that the agency would not consider same-sex couples for foster children. Catholic Social 

Services retaliated, suing the city of Philadelphia in 2018.5 CSS had asked the court to order the 

city of Philadelphia to reissue the agency’s contract.6 It was argued that Philadelphia’s actions 

were unconstitutional and showed hostility towards the agency’s religious beliefs. The 

organization stated that being forced to provide services to same-sex couples would go against 

their constitutional rights of religious freedom and free speech. Civil rights argued that ruling in 

favor of the agency would cause a cascade of consequences. The children would have fewer 

opportunities for families, and it would further open up government services to discriminate 

                                                 
3  Boston, Rob. 2019. “Michigan Officials Agree To End Discrimination In Child-Placement Programs.” 

Church & State 72 (5): N.PAG. 
http://search.ebscohost.com.sled.idm.oclc.org/login.aspx?direct=true&db=aph&AN=136367363&site=ehost-live. 

4 Boston, Rob. 2019. “Michigan Officials Agree To End Discrimination In Child-Placement Programs.” 
Church & State 72 (5): N.PAG. 
http://search.ebscohost.com.sled.idm.oclc.org/login.aspx?direct=true&db=aph&AN=136367363&site=ehost-live. 

5 Moreau, Julie. “Adoption Agency Should be Able to Reject Gay Couples, Trump Administration Argues.” 
NBCNEWS, June 4, 2020, Adoption agency should be able to reject gay couples, Trump administration argues 
(nbcnews.com). 

6 "Fulton v. City of Philadelphia." Oyez. Accessed February 27, 2021. 
https://www.oyez.org/cases/2020/19-123. 
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based on one’s sexual orientation or gender identity.7 The district court ended up denying CSS’s 

motion; they found the non-discrimination policy was a general law and did not target CSS for 

their religious beliefs.8 

 Virginia lawmakers are considering undoing a Virginia state law that permits adoption 

and foster-care agencies to turn away LGBTQ+ families. Virginia added a conscience clause to 

their adoption laws in 2012, which allowed religious agencies to refuse children or families that 

would interfere with the agencies’ religious beliefs. Representatives of Catholic charitable 

groups state that to be forced to provide services to same-sex couples would go against their 

religious convictions; however, civil rights advocates argue that keeping the existing rules would 

be state authorized discrimination. A full repeal was proposed by Levine and passed the House 

early February 2021, but Democrats in the Senate did not promote a full repeal. They want to 

pass an amended version that allows religious agencies to operate with the current rule, but cut 

state funding. Many conservative groups believe that the faith-based agencies are essential to the 

community and should maintain state funding, but some other faith-based groups disagree. A 

Lutheran-affiliated organization told Virginia lawmakers that the organization supports the full 

repeal. They stated that they believe in helping to make the world a loving place, and it would be 

wrong to discriminate against couples willing to provide a home to the children.9 

                                                 
7 Moreau, Julie. “Adoption Agency Should be Able to Reject Gay Couples, Trump Administration Argues.” 

NBCNEWS, June 4, 2020, Adoption agency should be able to reject gay couples, Trump administration argues 
(nbcnews.com). 

8 "Fulton v. City of Philadelphia." Oyez. Accessed February 27, 2021. 
https://www.oyez.org/cases/2020/19-123. 

9 Oliver, Ned. “Virginia Lawmakers Move to Cut State Funding for Adoption Agencies That Refuse 
LGBTQ Couples.” VIRGINIA MERCURY, February 15, 2021, 
https://www.virginiamercury.com/2021/02/15/virginia-lawmakers-move-to-cut-state-funding-for-adoption-agencies-
that-refuse-lgbtq-couples/. 
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In November 2019 the U.S. Department of Health and Human Services proposed a new 

rule. It would permit HHS grant recipients, which includes foster and adoption agencies, to turn 

away families and children based on their gender identity and sexual orientation. Currently, no 

law provides consistent protections against discrimination for gender identity or sexual 

orientation. The rule would “roll back a 2016 regulation that added nondiscrimination language 

to grant-funded programs to protect the rights of LGBTQ individuals.” Trump administration 

officials stated that the 2016 regulation “came at the expense of religious freedoms”. The new 

rule was supported by religious agencies because they would no longer have to choose between 

their religious beliefs and the children. Civil rights advocates fear that the proposed rule would 

place discrimination over the concern for more vulnerable people, and it would all come at the 

expense of taxpayers.10 The Department of Health and Human Services rule was finalized early 

January. LGBTQ+ civil rights groups stated that the rule “invites discrimination against the very 

people federal grants programs are meant to help.”11 The finalized HHS rule points to a larger 

issue regarding not only the LBGTQ+ community, but many other minority groups as well. It 

could have a rippling effect, permitting discrimation against religious minorities, refugee 

settlements, elder care programs, HIV and STI prevention, homeless youth, and women in 

programs related to foster care. The HHS bill permits advancing discrimination with taxpayers 

covering the cost.12 

                                                 
10 “Pros & Cons of LGBTQ Adoption and Foster Care: Religious Freedom vs. LGBTQ Rights.” 

Congressional Digest 99, no. 1 (January 2020): 31. 
http://search.ebscohost.com.sled.idm.oclc.org/login.aspx?direct=true&db=aph&AN=140346902&site=ehost-live. 

11 Avery, Dan. “In ‘Nasty Parting Shot,” HHS Finalizes Rule Axing LGBTQ Nondiscrimination 
Protections.” NBCNEWS, January 12, 2021, https://www.nbcnews.com/feature/nbc-out/nasty-parting-shot-hhs-
finalizes-rule-axing-lgbtq-nondiscrimination-protections-n1253959. 

12 “Pros & Cons of LGBTQ Adoption and Foster Care: Religious Freedom vs. LGBTQ Rights.” 
Congressional Digest 99, no. 1 (January 2020): 31. 
http://search.ebscohost.com.sled.idm.oclc.org/login.aspx?direct=true&db=aph&AN=140346902&site=ehost-live. 
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During the presidential election of 2021, President Joe Biden swore to reverse the Health 

and Human Services rule. He stated he wanted to work to guarantee that “families are not 

discriminated against based on sexual orientation, gender idenitiy or expression, sex, marital 

status, disability, or religion.” Additionally, he stated that the children would be put first which 

includes those of the LGBTQ+ community.13 Now with Democratic Joe Biden as President, the 

House passed the Equality Act on February 25, 2021. The act would prohibit discrimination 

based off gender identiy and sexual oriention, but it still has to go through the Senate. The act 

would amend civil rights laws that guarantee protections for LGBTQ+ individuals.14 

Conservatives argue that it attacks their right to religious freedom, speech, and expression.15 

In cases where government funding is cut, the agencies believe the states are impeding on 

their First Amendment rights of free religious exercise.16 However, this statement is not accurate 

because religious agencies will still be allowed to exercise their religious practices and beliefs; 

they just will not be funded by tax-payers’ money anymore. Privately funded agencies will still 

be able to discriminate, if they wish to do so. Members of LGBTQ+ community pay taxes, and 

their tax dollars are what fund the religious agencies. It is unfair for them to not be permitted to 

foster or adopt from the very places their tax dollars are going to.  

                                                 
13 Avery, Dan. “In ‘Nasty Parting Shot,” HHS Finalizes Rule Axing LGBTQ Nondiscrimination 

Protections.” NBCNEWS, January 12, 2021, https://www.nbcnews.com/feature/nbc-out/nasty-parting-shot-hhs-
finalizes-rule-axing-lgbtq-nondiscrimination-protections-n1253959. 

14 Schmidt, Samantha. Sonmez, Falicia. “House votes to pass Equality Act, prohibiting discrimination 
based on sexual orientation and gender identity.” The Washington Post, February 26, 2021, 
https://www.washingtonpost.com/powerpost/congress-sexual-orientation-civil-rights-gender/2021/02/25/1351bea4-
7779-11eb-8115-9ad5e9c02117_story.html 

15 Diaz, Daniella. Grayer, Annie. “House Passes Equality Act Aimed at Ending Discrimination Based on 
Sexual Orientation and Gender Identity.” CNN, February 25, 2021. 
https://www.cnn.com/2021/02/25/politics/equality-act-passes-house/index.html. 

16 Higgins, Tucker. “Supreme Court Leans in Favor of Catholic Adoption Agency That Won’t Work With 
LGBT Couples.” CNBC, November 4, 2020. https://www.cnbc.com/2020/11/04/supreme-court-leans-in-favor-of-
catholic-foster-agency-that-refuses-to-work-with-g.html. 
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In cases where agencies maintain state funding, they believe to serve LGBTQ+ people 

would come at the expense of their religious beliefs. The federal government would infringe on 

their religious beliefs and would equal goverment permitted relgious discrimination. Agencies 

wish to not have to choose between the placement of children and their religious convictions, and 

there are other agencies that will work with LGBTQ+ children and couples.17 However, even 

some religious agencies promote serving all children and families. They believe to discriminate 

would decrease the amount of available parents who are in all ways qualified to adopt or foster 

and would provide less available housing for children in need.18 

On each side of this debate, childrens’ interests are a large factor. In the case where 

government funding is cut, there is a fear that the agencies will close and children in need of 

foster homes will not receive them. Some religious agencies rely on taxpayer money to run. In 

the case of the state of Virginia, religious agencies are currently taking care of child placement 

for 372 children, and that equals about 15 percent of children in the foster care system in that 

state. Some argue to keep the state funding, as they believe the faith-based agencies to be 

essential to the placement of many children. It is unclear as to whether or not the agencies would 

stop operation, but families working with those agencies would have two years to move to a 

different adoption or foster care agency.19 

                                                 
17 “Pros & Cons of LGBTQ Adoption and Foster Care: Religious Freedom vs. LGBTQ Rights.” 

Congressional Digest 99, no. 1 (January 2020): 31. 
http://search.ebscohost.com.sled.idm.oclc.org/login.aspx?direct=true&db=aph&AN=140346902&site=ehost-live. 

18 Oliver, Ned. “Virginia Lawmakers Move to Cut State Funding for Adoption Agencies That Refuse 
LGBTQ Couples.” VIRGINIA MERCURY, February 15, 2021, 
https://www.virginiamercury.com/2021/02/15/virginia-lawmakers-move-to-cut-state-funding-for-adoption-agencies-
that-refuse-lgbtq-couples/. 

19 Oliver, Ned. “Virginia Lawmakers Move to Cut State Funding for Adoption Agencies That Refuse 
LGBTQ Couples.” VIRGINIA MERCURY, February 15, 2021, 
https://www.virginiamercury.com/2021/02/15/virginia-lawmakers-move-to-cut-state-funding-for-adoption-agencies-
that-refuse-lgbtq-couples/. 
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Both sides of this debate argue that steps should be taken to increase the opportunity for 

children to be placed with families. Religious agencies believe that the government should 

permit  discrimination based on sexual orientation and gender identity. The agencies would no 

longer have to be at fault for “abandoning homeless children because the government 

disapproves of their views on marriage”.20 In either case though, whether the states or the 

agencies would be to blame, children would go without homes. Civil rights advocates say that 

turning away possible families would shrink the pool of available homes for the children.21 

Generally, a foster parent or parents must be the age of 21, have a stable income, no past 

felonies, prove maturity and dependability, be a child advocate, pass a house and family 

assessment, and take all required classes to be considered as a possible foster parent.22 Shrinking 

the pool of qualified parents and possibly forcing children to “have to age out of the foster care 

system and not have a loving home, is cruel to these children.”23 LGBTQ advocates argue that 

laws allowing faith-based agencies to discriminate against same-sex couples only heightens the 

already problem of a lack of adoptive and foster familes.24  

                                                 
20 “Pros & Cons of LGBTQ Adoption and Foster Care: Religious Freedom vs. LGBTQ Rights.” 

Congressional Digest 99, no. 1 (January 2020): 31. 
http://search.ebscohost.com.sled.idm.oclc.org/login.aspx?direct=true&db=aph&AN=140346902&site=ehost-live. 

21 Moreau, Julie. “Changes to State Parenting Laws Help Fill Gaps for Same-sex Couples.” NBCNEWS, 
August 1, 2020. Changes to state parenting laws help fill gaps for same-sex couples (nbcnews.com). 

22 “Foster Parent Requirements.” FindLaw, September 26, 2018. https://www.findlaw.com/family/foster-
care/foster-parent-requirements.html?DCMP=google:ppc:K-
FLPortal:10313486553:442395883130:103002902536&HBX_PK=&sid=9033951&source=google~ppc&fltagtagm
anagerenv=5 

23 Oliver, Ned. “Virginia Lawmakers Move to Cut State Funding for Adoption Agencies That Refuse 
LGBTQ Couples.” VIRGINIA MERCURY, February 15, 2021, 
https://www.virginiamercury.com/2021/02/15/virginia-lawmakers-move-to-cut-state-funding-for-adoption-agencies-
that-refuse-lgbtq-couples/. 

24 Moreau, Julie. “Adoption Agency Should be Able to Reject Gay Couples, Trump Administration 
Argues.” NBCNEWS, June 4, 2020, Adoption agency should be able to reject gay couples, Trump 
administrationargues (nbcnews.com). 
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According to the Department of Health and Human Services, in 2017 there were around 

443,000 kids in foster care around the United States. About 50,000 kids are adopted through 

child welfare agencies each year, but around 20,000 kids are never placed with an adoptive 

family and end up having to age out of the system. Studies reveal that LGBTQ+ couples are 

more likely to foster or adopt than heterosexual couples. According to a 2018 report from 

Williams Institute at UCLA Law, more than 21 percent of same-sex couples raise adopted 

children, and only about 3 percent of straight couples decided to adopt. Nearly 3 percent of 

same-sex couples foster children, while only .4 percent of heterosexual couples decide to foster. 

Additionally, LGBTQ+ families are much more likely to foster or adopt special needs, older, or 

minority children when compared to straight couples.25 

Majority of research studies reveal that children of same-sex couples are just as well off 

as heterosexual couples. Additionally, studies have revealed that children of same-sex couples do 

not differ in terms of emotional functioning, grades, sexual orientation, gender identity, and 

behavioral adjustment. Children of same-sex couples have however been reported to form more 

emotional connections. These adolescents are often able to discuss more emotionally charged 

topics, are often more tolerant, resistant, and compassionate. The role of same-sex parents versus 

hetorsexual parents is equal. Same-sex couples have the same parental tasks of having to teach 

honest communication, conflict resolution skills, peer connections, parental warmth, and 

acceptance.26  

                                                 
25  Moreau, Julie. “Adoption Agency Should be Able to Reject Gay Couples, Trump Administration 

Argues.” NBCNEWS, June 4, 2020, Adoption agency should be able to reject gay couples, Trump 
administrationargues (nbcnews.com). 

26 “Same-sex Parents and Their Children.” AAMFT, Accessed, April 2, 2021. 
https://www.aamft.org/Consumer_Updates/Same-sex_Parents_and_Their_Children.aspx. 
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More and more states have been moving towards removing government funding for 

agencies that discriminate based on children’s and couple’s sexual orientation or gender identity. 

There is a fear that the removal of taxpayer funds could cause these agencies to shut down, 

which would provide less housing for children in need. However, even with state funding, some 

faith-based agencies still turn away children and qualified couples that identify with the 

LGBTQ+ community. There is also an argument that to remove government funding from 

religious agencies that discriminate against people based on sexual orientation or gender identity 

would be government condoned discrimination based off the agencies’ religious convictions. 

This however is an inaccurate statement because the agencies would still be allowed to 

discriminate if they wished to do so, they just would not be funded by taxpayer money anymore. 

Additionally, faith-based agencies that maintain government funding and are forced to work with 

members of the LGBTQ+ community is an infringement of the agencies’ First Amendment 

rights of freedom of religious practice and speech. Some members of other religious 

organizations would disagree. They believe it is best to put the children first and to give them the 

best opportunity of finding a forever home. Furthermore, LGBTQ families are statistically more 

likely to adopt or foster than heterosexual couples. Many groups argue that if the childrens’ best 

interests are in mind, it is best to give them the largest opportunity for a home possible. The right 

to faith-based agencies to discriminate is an ongoing debate. The pending Equality Act could 

prohibit agencies to discriminate based on sexual orientation, gender identity, religion, and much 

more. It passed The House on February 25, but it still has to go through the Senate. 
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